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Introduction
The DOJ Tax division has long recognized the efficacy of parallel criminal and civil proceedings and actively pursues them in its current endeavor at increased enforcement.  Parallel proceedings often present complicated issues which create additional challenges and potential benefits for taxpayers and their attorneys.  The well-informed attorney can prepare to face these hurdles and effectively navigate the particular facts of her case.  This panel will discuss navigating the following evolving issues:
Civil Eggshell Audits, Darrell D. Hallett
Invoking The Fifth Amendment In Parallel Proceedings, Todd Welty
The Fifth Amendment & The FBAR, Todd Welty (borrowed heavily from Scott D. Michel)
Eighth Amendment Issues Concerning The FBAR, Todd Welty (borrowed heavily from Steve Toscher & Barbara Lubin)
Bankruptcy, Robert Pope, Jr.
Collateral Estoppel & Preclusion, Todd Welty
Williams & FBAR Penalties, Martin R. Press
Before Referral to Criminal Investigation:
Handling a Civil “Eggshell Audit”
Darrell D. Hallett, Chicoine & Hallett
Hypothetical Issues
The taxpayer’s returns have been assigned for civil audit to a Revenue Agent and the returns possibly implicate any one or more of the following issues:
unreported income, 
overstated deductions, 
false statements regarding the existence of foreign bank accounts, 
failure to file the required tax (or informational) returns.
In a routine audit, the taxpayer’s financial affairs have become the subject of inquiry by a Revenue Officer looking to collect past due taxes.  The Revenue Officer uncovers evidence indicative of any one or more of the above issues.
Implications of Invoking the Fifth Amendment 
in Parallel Proceedings
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1. Hypothetical Issues 
Where both criminal and civil proceedings are pending, the taxpayer invokes the Fifth Amendment privilege and refuses to testify.  When the criminal case concludes and the possibility of self-incrimination expires, the taxpayer seeks to testify in his defense in the subsequent civil proceedings.  
Does the prior invocation create an adverse inference against the taxpayer in the subsequent civil proceeding?  
Is the taxpayer precluded from testifying in the subsequent civil proceeding on account of his prior invocation? 
Where tax proceedings are pending against a taxpayer, the tax adviser (or other non-party witness) invokes his Fifth Amendment privilege and refuses to testify.  
Does an adverse inference work against the taxpayer in the current proceeding? 
Does an adverse inference work against the taxpayer in a subsequent proceeding?
Is the non-party witness precluded from testifying in the subsequent civil proceeding on account of his prior invocation?
The FBAR and the Fifth Amendment
Todd Welty
Hypothetical Issue
The taxpayer learns of his ownership interest in a foreign bank account and identifies hazards of self-incrimination in disclosing the account to the government.
The taxpayer refuses to file the FBAR and seeks to assert his Fifth Amendment privilege as an excuse for not filing.  
The taxpayer plans to file the FBAR but seeks to assert his Fifth Amendment on the FBAR to particular questions.
FBAR Civil Penalty and the Eighth Amendment Double Jeopardy and Excessive Fines Implications
Todd Welty
1. Hypothetical Issues
The taxpayer owns a foreign bank account with a balance of $2 million dollars.  The taxpayer fails to comply with FBAR requirements and the IRS seeks to assess a FBAR civil penalty, in addition to the tax liability due and interest.
Whether the FBAR civil penalty violates the Eighth Amendment Double Jeopardy Clause.  
Whether the FBAR civil penalty of $1 million (equal to 50% of the account balance) violates the Eighth Amendment Excessive Fines Clause.
Bankruptcy:  “The End Game?”
(“11 U.S.C.” Bankruptcy Code)
Robert Pope, Jr., White & Reasor, PLC
1. Hypothetical Issues
Whether, under Chapter 11, the taxpayer can discharge tax liability and penalties in Bankruptcy proceedings.  
Whether, under Chapter 11, the taxpayer can file a petition to reorganize his individual tax debt in Bankruptcy proceedings.
Collateral Estoppel and Issue Preclusion Effects of a Criminal Judgement or Agreement
Todd Welty
1. Hypothetical Issues
Whether, under the doctrine of collateral estoppel, the taxpayer can challenge the civil fraud penalty after a conviction of fraud in a prior criminal proceeding.  
Whether, under the doctrine of collateral estoppel, either the taxpayer or the government is precluded from determining a different tax liability figure than the established during sentencing in the criminal proceeding.  
Williams & FBAR Penalties
Martin R. Press, Gunster Yoakley
1. Hypothetical Issue
Whether, in a civil proceeding, the taxpayer’s prior guilty plea to tax evasion will estop him from arguing that he did not willfully violate the FBAR filing requirement.
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Dentons counsel drafted this paper for a specific event which occurred in the past.  As such, it reflects the state of the law at the time it was drafted, and is not necessarily a reflection of current developments.  For an update on this topic, please contact the editors of USTaxDisputes.com.
IRS Circular 230:  We inform you that any US federal tax analysis contained an any blog post, email, attachment, or other writing (including any attachments), unless specifically stated otherwise, is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending any transaction or matter addressed herein to another party.
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